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Using a title company to hold earnest money has become a common alternative to a broker trust account which has resulted in many questions on the broker’s responsibilities.  In a nutshell, the responsibilities are the same.  The reason goes back to the North Dakota Century Code.  Section 43-23-14.1 which states:
Except as otherwise provided in this section, every broker shall, at all times, maintain in the broker's name or firm name, a separate trust account designated as such in a federally insured financial institution in this state in which the broker shall immediately place as a demand deposit all funds not the broker's own coming into the broker's possession, in accordance with rules adopted by the commission. This requirement extends to funds in which the broker may have some future interest or claim and includes earnest money deposits. Provided, the deposit of funds may be made in an interest-bearing account in a federally insured bank, trust company, savings and loan association, or credit union if all parties having an interest in the funds have agreed in writing and if a copy of the agreement is maintained on file by the broker. A broker may not commingle the broker's personal funds or other funds in a trust account, except that a broker may deposit and keep a sum not to exceed five hundred dollars in the account from the broker's personal funds, which sum must be specifically identified and deposited to cover service charges related to the trust account. In conjunction with the account, the broker shall maintain at the broker's usual place of business, books, records, contracts, and other necessary documents so that the adequacy of the account may be determined at any time. Trust accounts and other records must be open to inspection by the commission and its duly authorized agents at all times during regular business hours at the broker's usual place of business.
Therefore, the same requirements apply to earnest money deposited with a title company as earnest money held in the broker’s trust account.  This includes:
· Depositing funds within 24 hours of receipt of the money unless otherwise provided in the purchase contract.  
· Maintaining a complete record of all moneys received.  Earnest money going directly to a title company won’t have exactly the same documents but substitutes must be obtained.  Following are the minimum requirements and the alternative documentation that could be used:

	Required records
	Substitute when using a title company

	Bank deposit slip
	Earnest money receipt signed by representative of title company

	Monthly bank statement
	Report of broker’s earnest money from title company

	Trust account check
	Copy of disbursement made by title company



The following items will be the same as used with a trust bank account:

	Journal – chronological sequence of receipts and disbursements
	

	Individual ledger sheets – record as funds affect a single transaction
	

	Monthly reconciliation – reconcile the journal, individual ledger sheets, and the report of funds from the title company

	


A sample earnest money receipt to be signed by the title company as evidence of receipt has been developed and is available from the Commission office/website. (sample form is included in this mailing for your convenience) Several offices have developed their own form and are actively using it to document the deposits to the title companies.  In addition, brokers have implemented QuickBooks to track the funds being held at the title company.  
In summary, using a title company does not relieve the broker of the requirements to maintain the records of the earnest money.  

